To: Assistant Regional Administrator, Protected Resources
Division, Northwest Regional Office, National Marine Fisheries Service, 7600 Sand Point Way, NE.,
Seattle, WA 98115. orca.plan@noaa.qov.

From: Peter Hamilton, Lifeforce Foundation, lifeforcesociety@hotmail.com

Re: DEPARTMENT OF COMMERCE National Oceanic and Atmospheric Administration 50 CFR
Part 224 [Docket No. 0708214751 814931 01] RIN 0648i AV15 Protective Regulations for Killer
Whales in the Northwest Region Under the Endangered Species Act and Marine Mammal
Protection Act AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),

Commerce.

ACTION: Proposed rule; request for comments, and availability of Draft Environmental
Assessment on regulations to protect killer whales from vessel effects.

LIFEFORCE COMMENTS

From sunrise to sunset the endangered orcas are relentlessly pursued everywhere. Under the
name of entertainment they are the gold treasure sought after by a multi-million dollar eco tourism

industry. When the treasure is found the code word

Lifeforce is a non-profit ecology organization based in Vancouver and WA. From 1993 to 2005 |

operated the ALiIifewatch Boater Awareness Programo

guidelines/regulations re: watching marine wildlife such as orcas. This was the first program in
Southern BCwaters.ldevel oped educational mat erials such
for Southern BC & Washingtono.

In 2008 Lifeforce gathered conclusive evidence of ongoing flagrant disregard for the well being of
orcas and the laws. We only had to spend a few days to observe repeated violations. This is
common whale watch company practises when they are not watched by enforcement agencies.
Pleasure boats imitate the illegal practises. When pleasure boaters are approached and advised of
the laws they often respondbysayi ng fAWe were just doing what t
doing. We thought they knew what to do. o

In Part 1 Lifeforce provides some of the more than 1100 violation photos that we took of the Whale
Watch Industry and pleasure boaters. The report is at:
http://iwww.lifeforcefoundation.org/files/INPURSUITORCASJAN2009 sm.pdf

It should be noted that in 2008 WDFW laid three fines i two were based on Lifeforced s
photographic evidences.

PROPOSED ALTERNATIVES

| would suggest that there are both ethical and scientific bases for supporting some of the
suggested alternatives as previously proposed by Lifeforce and others. These proposals would
provide a special level of orca protection by the whale watch industry, with expected spin offs that
will have a positive influence on recreational boaters. Many of these recommendations would be
simple to administer.

Some of the NOAA comments were that some proposals would be hard to enforce. However some
of the regulations will specifically target companies that will know the rules and this will also help
reduce pleasure boat violations since they often copy what the companies are doing.
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Soundwatch data stated that Canadian and US Whale Watch Companies made up 25% of
violations as per their observations (60% of all incidences are from Private boats, 17% are from
Canadian Commercial 8% are from U.S. Commercial). That is a very high percentage considering
that the industry has a fleet of 60 boats as compared to the thousands of recreational boats.

It has been determined that boat traffic can cause:

1. Direct effects arising from boat/cetacean collisions

2. Short-term effects which include interruption or changes in essential behaviours such as
respiration, feeding, resting, socialising, communicating, care of young and group spacing.
Repeated disturbance of these behaviours can result in chronic stress and increased use of
energy.

3. Long-term effects which can result in changes in distribution, reduced fitness and reduced
breeding potential.

(Source: Dolphin Space Programme (DSP)

fiHistorically, there are few reports of collisions between Killer Whales and vessels. However,
from 2003 to 2007 there were six collisions reported in B.C., three of which were fatal for
Residents (DFO-CRP unpublished data). In 2005, DFO cetacean research surveys encountered a
previously identified Offshore Killer Whale, whose dorsal fin was completely severed at the base
(DFO-CRP unpublished data). This individual survived, and its injuries are consistent with those
that could be sustained from a propeller blade.o (The final Management Plan for the Offshore
Killer Whale has been posted on the SARA Public Registry:
https://www.registrelep-sarareqistry.gc.ca/document/default e.cfm?document|D=1855
https://www.registrelep-sarareqistry.gc.ca/document/default f.cfm?documentiD=1855

During Lifeforce studies of boat traffic and the noncompliance of regulations, | have found that
there are a higher percentage of company violations versus pleasure boat violations in the Point
Roberts area, Rosario Strait area, San Juan Islands, Gulf Islands and north to Vancouver Harbour.

Further, it has also become obvious that monitoring of boat traffic by NGOs have not stopped the
harassment of orcas. Future enforcement must be done by government enforcement agencies.

The whale watch companies have stated during this public comment period that they will go out

of business i f they ¢ an daininga200 yardsobsundarypThis istha samé¢ ma i n

type of propaganda offered by the aguarium industry that supports captivity with kissing, petting

and swim with dolphins programs.Thi s figet up c¢cl ose with naturedo mar ket
bothpeople and wildlife.

Some whale watch companies have started misleading letter writing campaigns to NOAA to
oppose any safer boundaries and no go zones. Vancouver Whale Watch states on their web site,
fiThe Pacific Whale Watching Industry and the Public's Education is in Serious Jeopardy!0 They
and others have letter writing campaigns. These companies have no scientific or other facts that
support their claims.

As a matter of fact, over the years, it had been the general policy to stay 400 yards away from
nursing orcas and their newborns. So if 400 yards was acceptable then why are they opposing
200 yards? Lifeforce supports a 400 yard boundary.

See AMonitoring |Issues in BC and WA: Friendly Persuasi o
http://lifeforcefoundation.org/files/MonitoringlssuesFinal.pdf

Further, those who have commented that the orcas approach boats do not understand the orcasd
behaviours and travel patterns. They are not properly informed. Whale watch companies know the
orcasoroute and will fipositiono ahead of them and say that they are coming over to fiHi0. Some
companies even tell their customers that a tail or pec slap is the orca saying hello or goodbye.
None of which is true.
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LIFEFORCE POSITION RE: ALTERNATIVE PROTECTION
Re: 2.3.1 Moratorium on All Vessel-based Whale Watching

Presently Lifeforce does not support a total ban for several reasons i some as outlined in the
NOAA response. The companies will simply harass other marine mammals as I/ Lifeforce has
witnessed those harassing transient orcas, gray whales, sea lions and others. So we must get
them to abide by regulations that would protect all species. We do hope that there will be less of a
focus on orcas. A broader educational message of the diversity of wildlife and how to protect
ecosystems must be part of a new model for ecotourism.

Lifeforce strongly recommends implement i ng fAWhal e Watch Go Zoneso0o. These
limited areas designated by Longitudes and Latitudes throughout the orcas temporary seasonal

home ranges. The companies will choose an area and wait for orcas to pass by at the permitted

distance. This will help reduce stress levels of orcas/interference with orca behaviours because it

will reduce the continuous pursuit of them throughout the days.

Pleasure boats are attracted to whale watch vessels and will go to where they are located. This
would help reduce the negative impact by pleasure craft too.

There would also be a thirty minute time for viewing since this is sufficient time to view them
without the present interference of each boat watching them for hours. Engines and sonar
equipment must be turned off.

It should be noted the on the East Coast of Canada, there are 30 minute restrictions on some
whale watching activities. Worldwide there are similar restrictions as stated i nA REVIEW OF
WHALE WATCH GUIDELINES AND REGULATIONS AROUND THE WORLD VERSION 20080 Carole
Carlson, College of the Atlantic, Bar Harbour, Maine, USA.

These protection measures are further discussed in: L i f e f diodeeVéhale Watch Plan
http://lifeforcefoundation.org/files/ModelWhaleWatchPlan.pdf

Re: 2.3.4 Establish a Quota System for Takes and Allocate to Different User Groups

ltwas stated ¢ KA & It SNY I G§AGPS g2dA R ft20FGS I OSNIIFAYy |
groups that may bémpacting the whales such as research, whale watching, and fishing groups. Th

takes would include closapproaches as well as other harmful activities. There is no scientific

information to identify how many takes from different activities would be acceptable. Consequently,

an allocation process for differerdctivities would be abitrary and not administratively feasible. The

MMPA and ESA prohibit takes and dot include exceptions of this ptobition for viewing activitiesé

Ly NB3IIFNR& (G2 NBaSINOK OUGAGAGASAE aldl 1S&a¢ yR lye
methodologies must be implemented to stop the continuous close approaches @ntlows€.

The question is whether the ends justify the means. My observations have found that research
boats are often on top of orcas looking for prey samples. This invasive action is no doubt highly
stressful and put orcas at risk of injury (perhaps jet engines or prop covers should be used).
Research boats are on them for long periods i even at times when orcas are travelling and not in
foraging mode. (Perhaps it should be restricted to close approaches only when orcas are foraging
as seen by circling behaviours etc.). Days are spent conducting close approaches with only a few
samples collected.


http://lifeforcefoundation.org/files/ModelWhaleWatchPlan.pdf

Will such research result in moratoriums on fishing? In Canada the researchers doing prey
sample collection said that it was not their purpose to recommend moratoriums. There is enough
data to support that orcas eat endangered fish populations that need protection from humans. It is
time to recommend that certain research activities are part of the boat traffic problems and cannot
be justified.

In addition, pleasure boat operators will imitate research boats methods. | have personally
documented pleasure boaters copying the close approaches by research boats. The public
doessiomp | y detéehs yebow flag and are not being advised by researchers. As with
Canadian research permits that | have had any close approaches must not be permitted with other
boat traffic in the area. This restriction should be part of boat regulations.

Re:2.3.5 Certification or Permit Program

Over the past decade the whale watch industry has drastically grown. The lack of proper
government actions has led to the chaos on the water.

Lifeforce urges governments taestrict the number of permits andhe continued growthof the whale

watch indudry. An Ecefriendly Certification Program should be implemented with revocation of

permits if operators violate regulationsThese protection measures are further@iOdza 8 SR Ay [ A TS+
Model Whale Watch Plan.

It was stated, AA certif i c aatso mohfeapibl@bgcaasmthéreis currently no
infrastructure to administer, monitor, or enforce a certificate or permit program for whale
watching activities.o0 Lifeforce believes that such infrastructure is needed. A certification program
could be done through existing boat operator training courses. Captain licenses would include
such training whether or not the individual will work for the whale watch industry. Pleasure boat
operator certificates should also include such training.

Other industry, government and NGO cooperative programs should be considered. For example,
fiThe Dolphin Space Programme (DSP) is an accreditation scheme for wildlife tour boat operators.
It is an innovative, co-operative approach to sustainable wildlife tourism, launched on World
Oceans Day, 8 June 1995. The aim of the DSP is to encourage people who go out to observe
dolphins and other marine wildlife to "watch how they watch" and to respect the animal's need for
space.

To avoid these potential impacts the Dolphin Space Programme provides a code of conduct,
training opportunities and educational materials to encourage responsible vessel interactions
with cetaceans.

Boat operators who join the Dolphin Space Programme accreditation scheme agree to follow an
approved code of conduct. This includes training in the best ways to approach dolphins and other
cetaceans to ensure minimal disturbance to the animals. In return for joining the scheme, tour
operators are offered support and promotional opportunities by the members of the DSP steering
group.

DSP accredited operators conduct cruises of high quality and low environmental impact.
Passengers on DSP accredited boats are offered an enjoyable experience taking in the beauty and
diversity of wildlife found in the Moray Firth, safe in the knowledge that their activities do not
threaten the wildlife they are enjoying.

The DSP is run by a steering group of several organisations and agencies which are listed on the
steering group page. The scheme is financially supported by Scottish Natural Heritage and the
Whale and Dolphin Conservation Society.0



2.3.6 Prohibit Whale Watching One Day Each Week

It was stated,dUnder this alternative, whale watchingvould be prohibited one day each week to

reduce harmful impacts to whales for this 24 hour period. It would be difficult to educate recreational

boaters regarding when they could or could not watch whales and what vessel activities constitute
GoKIFIEtSyadeE i DKRKAOGAGSR 2y OSNIIAY RIFIead !'a RSaONROGS
Vesselbased Whale Watching, ivould be difficult toenforce this type of regulatio® ¢

The orcas need a break from the relentless pursuit of boats. The pleasure beatiten find orcas by

looking for whale watch companies. No presence of the comjas willhelp reduce the impact by all

traffic. LG ¢2dzZ R 0S aAYLX S (2 | Rk adSitionts&ucaiondlSd 2F GKS
materials about the new regulationsboat traffic reports could be announced on VHF #16 as with

other notices.

l'f K2dAK O2YYSNOAFE 2LISNI A2y a &K2dz RedaySwitHidNR KA 0 A
a 7 day period cold be coordinated withpoor weather and sea conditionsThereasa for this

weather ban is simple; boats have a difficult time determining where all the orcas are during good

weather let alone trying to see them during o visbility and rough seas. Whale watch companies

have operated in dense fog withisibility as low as75 yards.Under these condition®rcas could be

easily hit.

One San Juan Safaris staﬁerporteo\l\ to Orca Network on August 24, 2009 that there was khgdog
NEBadzZ GAy3a Ay aSE @&k panklotd obdireztionnl@kahggsa €

OResidents have returned to our waterwalys.The fog was incredibly thick to the south, masking the
Orcas, other boats, and even the island in a damp sock of whitthis was what | call "extreme whale
watching" - after well over an hour of searching and the Orcas continually eluding the boats in the fog
we got our first peek at 2 dorsal fins. The calm seas allowed us to hear the blows or breathing of the
whales betterthan we could see theml.The Orcas were lost again in the fog, we were ready to call it
quits and head north to find other wildlife when we were graced with viewsabfleast a dozen Orcas
lots of directional changes, they seemed to be fishingx

This type of risky operation must not be encouragedt must be stopped.
16 2.3.11 Protected AreaNo-go Zones Only When Whales are Present

It was stated, fiUnder this alternative, vessels would be prohibited from entering an area only

when whales were present in that area. It is not feasible at this time to notify boaters in real time

when whales are present in a protected area and when they are not. There is currently no

infrastructure to monitor an area for presence of whales or to broadcast ORCA RADIO the

information to alert boaters that a protected area is in effect. Enforcement would be dependent on

boaters being aware of the whalesd presemaxanumwhi ch wou
protection of whales.0

28ttt GKS aYl B/AYdE WUNMBYRSIGRA2AY Yl ye OFasSa RdzS G2 €1
agencieslt is the responsibility of boaterso operate their vessel in a safe maenand part of this
duty knowswhat is in your travel route Looking out for orcas should be as commsense as looking

out for logs.If thereared y 2 3 & 1 NYSHtteh if thely f¢ drcashey will know that they



must get out of their wayThat isbetter than present situationthat we have in waters off Point
Roberts.

At this time the proposed nego zone does not include PoifRoberts.
Lifeforce and othersirged Governor Gegoireto protect orcas by increasing enforcement and

implementing a 1/2 mile voluntary No Boat Zone at Point Roberts. Further details at
http://lifeforcefoundation.org/newsitem.php?id=72

Over a 2 day period 101 people signed a hard copy. Most of the 73 people who signed the online
petition did it within 2 weeks. (See attachments)

The Petition read:

Whereas, Both the US and Canadian governments have designated orcas as endangered species and
have implemented Orca Recovery Plans;

Whereas, Orcas, also known as killer whales, are the largest members of the dolphin family. All family
members | ive together for their entire |ives in
the J, K and L pods. While Js spend most of their lives in B.C. and Washington waters the Ks and Ls
usually return in June and will stay until the winter. There are less than 90 orcas in total. Local waters off
Point Roberts are a critical habitat;

Whereas, The population of Southern Resident Killer Whales has been harmed by aquarium captures,
human overfishing, boat traffic and human-made pollution;

Whereas, Washington Governor Gregoire took action to sign into law on March 28, 2008 legislation that
further bolsters efforts to protect resident orcas. The new law (HB 2514) establishes a 300-foot zone
around orca whales that vessels must avoid. The law provides the Department of Fish and Wildlife with
enforcement tools. In addition, the new San Juan Island Ordinance No. 351 2007 regulates the
operation of vessels in proximity to SRKWs and established fines of $750 for violations such as failing to
yield to orcas in San Juan County waters;

Whereas, When orcas are present on the west side of San Juan Island, there is a Special Orca Viewing
Areas that is a 1/4 mile voluntary no motor boat zone. There is a 1/2 mile zone around the Lime Kiln
Washington State Park.

Whereas, Lighthouse Marine Park in Point Roberts is also a popular whale watch park. The Voluntary
No Boat Zone would provide the orcas with a protected area around their favourite feeding and
socializing areas. The Zone would also provide park visitors with Special Orca Viewing Areas;

Whereas, The commercial whale watching fleet are still blocking the pathways of orcas, approaching
within 100 meters and are positioning themselves between the orcas and the shore. Their self-policing
and the system itself are not working;

Whereas, Further action is essential in order to guarantee that these magnificent orcas are truly
protected;

fipods.


http://lifeforcefoundation.org/newsitem.php?id=72

Be It Therefore Resolved that | urge Governor Gregoire to direct enforcement agencies to enforce
marine mammal protection provisions such as HB2514 and to establish a 1/2 mile voluntary boat
exclusion zone in waters surrounding Point Roberts.

POINT ROBERTS NO GO ZONE

Point Roberts provides a critical habitat for orcas. Their sanctuary here is constantly intruded
upon by whale watch companies and pleasure boats. Our proposed No Go area is along the two
shorelines of the Point since the orcas do not go into the Boundary Bay side.

SAMPLE PHOTOGRAPHS ( Ot her photos in the Lifeforce report fACon



June 2009: Photos showing orcas close to shore pursued by a whale watch company that also
turns to block their pathway. This company and numerous others have been photographed
several times in violation of WA legislation. This same company also frequently goes between the
orcas and shoreline.

The orcas forage in this area. They catch salmon along the westerly shore and in the South Beach
bay and reef area. They can spend long periods if not disturbed.










